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REVEREND BRETHREN, - 


L Ih was a great diſappointment to me, 
I that my health would not permit me 
to attend you perſonally in my laſt Vi- 
ſitation; though, in regard to every thing 
eſſſential and neceſſary in that buſineſs, 


? my place was perfectly well ſupplied by 


my excellent Chancellor, 'l here was 


indeed an affair at that time depending, 
2 which I ſhould very gladly have commu- 
2 nicated to you; an affair in which your 
7 intereſt and credit, indeed the intereſt 
and credit of the Church of England in 
general, was intimately and deeply con- 
cerned, It was the Queſtion of the Le- 
gality of General Bonds of Reſignation, 
which I had then determined to conteſt ; 
$ a queſtion, which had been decided in 
8 A 2 N the 
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the Affirmative by the Courts of Weſt. 
minſter Hall; and upon that Deciſion 


had paſſed for Law for almoſt two cen- 


turies; a decifion from the firſt never 
acqueſced in, frequently diſputed, but 
upon no occaſion ever brought by Ap- - | 
peal to the Supreme Court of Judicature, 
and therefore, as I conceived, ſtill open 
to free diſcuſſion in the Supreme Court. 
I ſaw the difficulties that lay in my way, 
and the great weight of authority that 
was againſt me. It behoved me there- 
fore to proceed with the utmoſt caution. 
I-conſulted certain perſons of the higheſt 
authority, both in the Civil and Eccle- 
fiaſtical Law, perſons far removed from 
the cauſes of prejudice, and far above 
the influence of it. They encouraged 
me to proceed, I would take no ſtep in 
ſo important a buſineſs without the ap- 
probation of the moſt Reverend the 
Archbiſhops. TI explained to them the 
caſe that ſeemed earneſtly to call upon 
me to interpoſe, The event, I acknow- | 

leged, | 


C26. 50 


leged, was doubtful, the ſucceſs to ma- 
ny might appear almoſt deſperate : 
I was myſelf fully perſuaded of the 
goodueſs of the cauſe; in general 
I faw it was not well underſtood; I 
thought therefore it would be of great 
uſe, if nothing more could be ob- 
tained, to have it fully explained and 
laid before the public, by being ſolemn- 
ly pleaded in the Houſe of Lords; for 
I ſaw it muſt neceſſarily come thither, to 
have any ſort of effect. I profeſſed my- 
felf ready to undertake the whole- bur- 
then, if they thought well of the de- 
fign. They were pleaſed ro expreſs their 
approbation of it. I was prepared ab 
that time to lay before you the whole 
ſtate of the cafe, the nature and import» 
ance of it, and the grounds upon which 
I proceeded. Had | been able to meet 


* you at my Viſitation, I could have 
taken that opportunity to diſcourſe w 
Yau freely and largely upon the ſubject; 

A. 3 . but 
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| but being unable to proſecute that de- 
i ſign, I found I could not addreſs. you, 
as I do now, from the preſs, for that 
would in effect have been a fort of pub- 
lication, which pendente lite would have 
been bardly juſtifiable ; for it might 
have been looked upon as an attempt to 
pregudge the, cauſe, And even when 
Sentence had been given, there were ſtill 
certain reaſons ſubfiſting which made it 
improper for me to ſpeak to you of it 
2 a buſineſs finally concluded A bill 
paſſed immediately in the Houſe of 
| Lords to indemniſy thoſe who had given 
or received ſuch bonds of reſignation. 
This was rejcded by the Conmons z 
but the matter ſtill engaged the atten- 
tion of that houſe; and though no Mo- 
tion was made, yet there were. many 

i converſations upon the ſubject; whence 
| it appeared only, that it was not yet well 
underſtood, The late ſeſſion gave no 
opportunity for reſuming the ſubject, 
and the diſſolution of Parliament has 
now 
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o prevented all thoughts of it for the 
755 


Give me leave then now to congratu- 
late you on the ſucceſs of an Appeal to 


the Supreme Court of Judicature, which 
has put an effectual ſtop to the ſcandalous 


and pernicious practice of General Bonds 
of Reſignation; which have ſo long been 
a burthen and diſgrace to our Church; 
a ſnate to the unwary, by which I am 
afraid many have been induced to ſacri- 
fice their peace of mind, their conſcience, 
their liberty of acting, and even of tbink- 
ing, to the flattering offers of a benetice, 
which they could not otherwiſe obtain. 
And I the more readily embrace the pre- 
ſent ſeaſon for addreſſing you upon this 
{abject, when. by referring you to a 
Treatiſe lately publiſhed by a gentleman 
* learned. in the law, I can explain to 
you more clearly and in a ſhorter com- 


Tux Law or. Stony; By T. CunNninG- 


BAM, EsQ_BarRigrus at Law, Robion, Pa- 
ter Noſter- Row. 
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paſs every thing relating to the Cauſe 
in which 1 was ſo long engaged, and 
which for two years and a half demanded 


my conſtant and unremitted attention. 


Simony, or the crime of trafficking 
in ſpiritual matters, is held by our law, 
both civil and ecclefiaſtical, to be a 
erime of the moſt odious nature, and of 
the deepeſt dye; and it uſually makes 
one of that black liſt, which are ex- 
preſsly excepted out of Acts of General 
Pardon. It is defined by writers of ec- 
cleſiaſtical law to be“ Spiritualium, vel 
* ſpiritualibus annexorum, precedente 
0 pacto promiſſionis, conditionis, modi, 
« ſervitii, vel cujuſlibet temporalitatis, 
© receptio vel donatio. J. de Athon.” 
By others more ſhortly, but to the ſame 
effect, . Spiritualium acceptio vel do- 
& natio non gratuita,” A preſentation 
accompanied with conditions not pre- 
ſcribed by law, to the benefit and ad- 
vantage of the Preſentor, or to the 
burthen and diſadyantage of the perſon 

pteſæ ted, 
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e preſented, is © donatio non gratuita z'” 
d and therefore ſimoniacal. By which it 
d is plain, that all real obligatory con- 
tracts and engagements whatſoever, made 
directly or indirectly, in order to the 
g obtaining or procuring of a benefice, is 
8 | by that law ſimoniacal. 
a i Thus ſtood the caſe of G by our 
of FF eccleſiaſtical law; neither was there any 
es j doubt about this matter, till the Statute 
-a interpoſed, and in part took to itſelf 
al the copnizance of fimoniacal cauſes; 
to | which before were . of eccleſiaſtical 
el b n | 1 
te There was indeed this defect in the: 
li, proceedings of the eccleſiaſtical law in- 
is, N theſe caſes; that its cenſures orfly af-- 
.” KF feed one of the parties concerned, the 
he preſentee; it did not reach the corrupt 
o- patron, the tempter and ſeducer to the 
on crime, the partaker of the gain and * 
re- the guilt. D 
d-. Ins order to fupply this defect, and 


he 0 59. additional check to ſimoniacal 


— 0 J 


practices by inſhcting temporal penal 
cies, the legiſlature took up the matter; 
and by 31 EE. cnatted; That if any 
«perſon or perſons,” bodies politid or 
corporate, ſhall or do for any ſum 
* of money, reward, gift, profit, or be 


<< nefit what ſoever, directly or indirectly, 


or 'for or by reaſon of any promiſc, 
* agreement, grant, bond, covenant, or 
** other aſſurance of or fot any ſum of 
% money, reward, gift, profit; or benefit 
© whatſoever, directly or indireCtly; pre- 
1 ſent or collate any perſorr to any bene- 
« fice with cure of ſouls, dignity, pre- 
* bend, or living'ecclefiaſtical, or give 
* or beſtow the fame for or in reipect 
«* of any ſuch corrupt cauſe or conſidet- 
ation, every Prefentation, collation, 
„gift, or beſtowing, and every admiſ. 
« fon, inſtitution, inveſtiture, and in- 
1 duction thereupon, ſhall de uterly 
void, fruſtrate, and of none effect in 
„ law, and it ſhall be lawful for the 
9 her * and ſucreſſors to 


6 | “ preſent, 
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«preſent, collate. unto, or give and be- 
« ſtow,every ſuch benefice, diguity, pre- 
„ bend,, or living ecclefiaftical, for that 
one time or turn only; and every ſuch 
3 « perſon who ſhall give or take any ſuch 
4 « {um of money, reward, or benefit, di- 

c rectly. or indirectly, ſhall. forfeit and 
« loſe the double value of every ſuch 


6 benefice ; and the perſon. accepting 
= * ſuch bencfice ſhall be d{abled. in law 
: from having and enjoying the, fame 
; AM bronkes.” .. > 6 ö 
; I The words “ promiſe, argrecment, 
1 grant, bond, covenaat, or other at- 


6 {urance, of any profit or benefit what - 
 *& ſoever, directly or indirectly,” anſwer 
; | perfectly well to the words. © precedente- 
© pacto promiſſionis, modi, ſervitii, vel 
* cujuſlibet temporalitatis,“ or to the 
words“ donationon gratuita“ in the cano- 
nical deſinition of ſimony; and the ſtatute 
law as far as it gocs, that is, as far as 
itt relates to the preſentation to a bene- 
Z fice, coincides with the canon law. 
; A 6 This 


2 0 
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This ſtatute ſeems to have been made 


with the beſt intention; it aimed at re- 
ſtraining the moſt notorious and then pre- 


vailing inſtanceof ſimony, by adding tem- 
poral forfeitures and penalties to eccle- 
ſiaſtical cenſures, and extending the pu- 
niſhment to the principal agent and of- 
fender, the patron. It meant to ſtrength- 


en and ſupport the eccleſiaſtical law, 


not to ſupercede it; it 1s not priva- 


tive of the juriſdiction of the Church, 


but accumulative; for the eccleſiaſtical 
cenſures ſtill remain in force, and are 
expreſsly ſaved and confirmed by a par- 
ticular proviſo in the ſtatute itſelf; and 
the caſe of fimony, which the act more 
particularly ſpecifies, and which we may 
{ſuppoſe to have been the moſt pre- 
valent, is very fully and comprehenfively 
expreſſed; and it ſeems to have been 
the real endeavours of thoſe who penned 
the ſtatute, to have precluded in Wat 
caſe all poſſibility or evaſion, 


But 


( "3 J 
But though no rea! infringement of 
the force of the ecclefiaſtical law feemed 
to be deſigned by this ſtatute, yet in 
practice and effect a great and very im- 
portant change was made. The tem- 
poral courts, by means of this ſtatute; 
eg the whole juriſdiction of ſimo- 
niacal cauſes, and have admitted dif- 
tinctions before unknown, which have 
defeated the ecclefiaſtical laws relating 
to this matter, and have nearly rendered 
ineffectual the ſtatute itſelf, under co- 
lour of which they were introduced: 
Bonds of refignation, under various ꝓrea 
tences and conditions, were deviſed; as 
if certain conditions in order to obtain a 
benefice were lawful, whereas the eccle- 
flaſtical law does not admit any to be 
ſo, ſtill exacting an oath of every per- 
ſon preſented, that he ' hath not entered 
into any ſuch contract at all; that he 
hath not given or promiſed any thing to 
the preſentor on account of the pre- 
ſentation, | | 


To 
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+» To trace this matter as well as we can 
to its origin, and through the progreſs of 
it: ſome years ſeem to have pafled after 
the making of this ſtatute, before any 
novel opmion in regard to ſimony was in- 
troduced into the Temporal Courts. Ihe 
ar ſtep that ſeems to have bcen taken, 
was to get Bonds to reſign, upon pretend- 
ed lawful reaſons, admitted as juſtifiable, 
ſuch reaſons being aſſigned and expreſſed 
in the bond. The courts afterward ex- 
tended their favour even to general bonds 
of reſignation; to engagements to reſign 
on demand, without any cauſe aſſigned, 
or any condition expreſſed, except notice 
to be given to the Incumbent. 

The firſt inſtance which we meet with 
upon a queſtion received upon the ſub- 


/ 


ject is in 8 Fac, A bond was given by 
the Preſentee to reſign his benefice with- 
in three months after notice given of the 
requeſt, - It was moved, in arreſt of 
zudgement, that it appears by the con- 
« dition of the bond to be a ſimoniacal 

con— 


N 
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« tonttra&t?? It was not allowed: * For 
« there doth not appear any Simony upon 
& the condition; and ſuch a condition is 
« good enough and lawful.” Therefore 
judgement was given for the bond. A 
writ of error was brought in the Exche- 
quer chamber. The judges. held ““ that 
the obligation and condition were good 
* enough. For a man may oblige him- 
« ſelf to reſign upon good and valu- 
able reaſons, without any colour of 
« Simony.“ Upon which Biſhop. Stil. 
lingfleet very pertinently obſerves, . To 
** this I anſwer, The reaſon of the judges 
* 1s inſufficient; for it comes to this, the 
bond is good, becauſe there may be 
* good reafon for it. May it not be 
«« ſaid, on the other hand, that the bond 
is nought, becauſe: there may be 2 
very bad reaſon for it?“ Lord Chief 
Juſtice. Hok “ argues in tbe very 
ſame manner: A reſignation: bond 
comes as near Simony as can be; for 


»Law of Simony, p- 21. 
6 jt 
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ec it is eaſy to ſecure a round fum by 


& fuch a bond. I do not approve giving 
* or taking ſuch a bond. A worthy 
man will not give ſuch a bond. 
Juſtice Powell *, © I am of opinion, that 
« when firſt the Judges held theſe bonds 
« to be good, if they had foreſeen the 
c miſchief of them, they would have 
been of another opinion.“ Lord Chief 
Juſtice Ryder: „ It has been objected, 
© that theſe bonds are void. It does in- 
&« deed lock ſo; but the law (that is, the 
« decifion'of the courts), is otherwiſe,” 

The next year, 9- Jac. the ſame cauſe 

was tried, and it was declared, that it 
« was not Simony, but good Policy, to 
« tie him to reſign, and if it were, it is 
te not material. Ever fince this time 
the judgements of the courts, and the 
opinions of lawyers, upon the like caſes, 
have pronounced theſe bonds Legal, and 
ſeem to conſider the legality of the bond; 


* Law of Simony, p. 19 and p. 24. 
28 
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as giving a legality to the whole tranſac- 
tion, and as entirely juſtifying the con- 
tract between the patron and the incum- 
bent. The point of the Legality of 
theſe bonds has been ſaid to have 
been held ſo twelve times &, till at 
laſt the courts 4 would not ſuffer it to 
be any longer argued, Thus this 
matter ſeemed to have been finally ſettled, 
to the great ſcandal and prejudice of the 
Church; without any hope of redreſs, 
And in regard to the Clergy, though it 
was a queſtion rather of conſcience than 


of law, yet they were often more inclin- 


ed to attend to the advice of their coun- 
eil than to the opinion of Stillingfleet 2, 
Wake 5, and Gibſon ul the greateſt 


*. 3.8% 80, £78616 

y Strange, 227, 691. 6 G. | a 2s 141. 
28 G. II. 

1 Stillingfleet, Ecel. Cafes, vol. I. 


- 


$ Wake, afterward "Archbiſhop, Viſitation, 


charge, 1709. 
|| Gibſon, Codex, 802. 


autho- 


.could have conſulted; who agree in con- 


eminent author, yet, as. it has been. 


ward by the learned Baron Eyre *, who, 


. : 


authorities word out Church Kas t® | 


produce, and the propereſt whom they 


hdering the practice as wholly incon-. 
ſiſtent with the Oath of Simony. 

But not many years, after theſe two 
judgements of the courts, which laid 
the foundation for that long ſeries of de- 
terminations, all eſtabliſhing the fame 
point, viz. the Legality of preſentations. 
under general bonds of reſignation on 
demand; there was a caſe in which the 
court appears, to have judged atherwile, 
It was in the fifteenth year of James !. 
which caſe, though reported. by a very 


thought to want ſufficient proof, has: 
been very much diſregarded ; but in 
the late cauſe it was brought for- 


explained the nature of it from the 
record, and proved it to. be authentic; 


* Lax af Simony, p. 95, 96. 
I ſhall. 
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Iſhall now give the Report from Noy, 
with the ſtate of the caſe from the re- 
cords, which prove it to be authentic. 


Noy 22. 
Sir John Paſcal againſt Clark. 


It was ſaid by the court upon evi. 
«« dence, that if the Patron preſent one 
Lc to the ad vowſon, having taken an ob- 
&« ligation of the Preſentee, that he ſhall 
„ reſign when the Obligee will, after 
three months warning, that that is fi- 
* mony within 31 Eliz. cap. 16. Trin. 
415 Jace C. B rot. 2051.” 

The record is found in the roll to 
which reference is here made, (C. B. 
rot. 2051.) and is in ſubſtance as 
follows. | 

Sir John Paſcal being patron in full 
right of the advowſon of the vicarage of 
Great Baddow (Eſſe x), on the 14th of 
April, 1596, granted the next preſenta- 
tion to Alexander and Andrew Paſcal. 
The vicarage becoming void by the 


death. 


L ae |} 


death of Chriſtopher. Ampsforth, they 
(Alexander and Andrew) on the 14th 
June; 38 Eliz. 1596, preſent Henry 
Veſſey, Clerk, who was inſtituted and 
inducted, and, after quiet poſſeſſion for 
twenty years, dies. Upon Veſley's 
death, John Clark, on a ſuggeſtion that 
Veſſey bad obtained the vicarage by 
Simony, was preſented by the Crown as 
patron for that turn by reaſon of Simo- 
ny under the ſtat. 31ſt Eliz. and was 
accordingly inftituted and inducted “: 
Soon after Clark was in poſſeſſion, John 
Pafcal brought his action, and ſet forth 
in his declaration, that he was the true 
patron, as the vicarage became vacant 
by the death of Veſſey; but Clark 
pleads, that the vicarage was vacant by 
Simony, 1. c. by Veſſcy's having paid a 


* « Vacantew” per / pravitatem Simoriiz ad 
præſentationem Regis pro hac vice patroni 11 die 
menlis « Aobris, 1616, Sce Law of Sim. Ap- 
zendi-, No. JI, 


ſm 
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fum of money for the 'preſentation ; 
and, as ſuch, the Crown had a __ to 
preſent for that turn. 

The point in iſſue was, “ Whether 
the vicarage became vacant by Simony 
or by the death of Veſſey?“ It does 
not appear that the judgement in this 
cauſe was entered upon, the roll, but it 
is evident that the court determined the 
vicarage became vacant by reaſon of a 
himoniaggl contract, agreeably to Noy's 
report, as Clark continued in the-poſ- 
ſeſſion of the vicarage till his death, 
when Paſcal's right reviving, he pre- 
ſented Chriſtopher 'Wragge to the vi- 
carage vacant by the death of Clark . 

Thus the report of Noy is ſufficiently 
authenticated. As to the difference 


which 


* Decimo quarto die menſis Septemb. ann. 
Dom. 1642, coram rev. in Chriſto patre dom. 
epiſe. Lond, ac. Johanne Stanſley, clerico ſurr'to, 
apud Fulham, com. Midd'x. Chriſtophorus 
W age clas in artibus magiſt. admifſus & in- 


7 ſtitutus 


wat 
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which there ſeems to be in the plea of 
Clark, according to the report and the 
record, fce Baron Eyre's explanation of 
the plea, Law of Sim. p. 95, 96; me 
Lord Thurlow's, | p. 166. 

The truth then of Noy's Report ke 
fully eſtabliſhed, the point of law, name- 
ly, the Legality of thoſe general bonds, 
founded folely on the determinations of 
the courts in the 8th and 9th of James I. 
has been falſely aflumed; for in reality 
| thoſe determinations were invalidated by 
1! the ſubſequent determination of the 


Court of the 15th of James l. 

11% | : * . 

1 And, moreover, it is to be obſerved, 
dhat in the year 1682 Jord-keeper North 
daoubted of this matter; it was not ac- 
EkEunovwleged to be a clear point of law at 
I | 
Wl - 

Will = ſiitutus fuit ad vicariam de Baddow magna, in 
1 nl com. Eſſex, per mortem Johannis Clarks dlerici, 
| | ultimi vicarii ibid. vacantem, & ad prefentationem 

{i Johannis Paſkall armigeri, veri & indubitati dictæ 
| | 10 vicariæ patroni, ſpectantem. 


. Marx HolLMAx, Dep. Reg. 
106 | that 
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that time; for“ © the precedents that 
« were in the cafe,” he ſaid, were, 
« not directly to the point, whether, 
« ſuch bonds were fimoniacal or not.” 
And in the late cauſe it was frequently 
affirmed, by great authorities, that the 
former caſes did not apply, that the caſe 
was new, and had never yet been de- 
*\cided, It is new fully decided by the 
higheſt authority, that of the Supreme 


Court of Judicaturez and Preſentations - 


under General Bonds of Refignation on 


demand are adjudged to be Simoniacal 
within the ſtatute 31 Eliz. 


This, I truſt, will be a fecurity for the 


future to the church of England, that 


its benefices under private lay patronage 
will no longer be liable to injurious Op- 
preſſions and Defalcations, and that this 


part of the clergy will always be, as the 


law deſigned they ſhould be, Freeholders 
in their own benefices, and not Tenants 


” \ 
* 1 Vern, 131. Grahme, v. Grahme, 


at 
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at Will; nor ever liable ſo much as to 
the ſuſpicion of having by undue com. 


pliances leſſened their Revenues and 
betrayed their Liberties. 


I am with great reſpect, 
Reverend Brethren, 
Your moſt faithful, 
And obedient humble ſervant, 
Klee R LONDON, 


